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No. 12,915 


STATEMENT OF QUESTIONS PRESENTED 

Appellant had been living with his half-brother, a janitor 
occupying quarters in the basement of an apartment house. 
The victim was dragged from a clothes drying room into a 
boiler room adjoining the janitor’s quarters and raped by 
a masked colored man. At the suggestion of the janitor 
the appellant and one of his nephews left the scene. Ap¬ 
prehended the next day the appellant and two of his 
nephews consented to take a polygraph examination, after 
which appellant confessed and consented in writing to the 
recovery from the basement of the clothing he had worn 
the night before. Semen was present on these garments, 
including the suit coat. Physically examined and inter¬ 
viewed by the coroner after the confession, appellant was 
alert, coooperative, and unfatigued, and showed no signs 
of mental abnormality. At the trial appellant conceded 
there was no police coercion. On the day of trial there 
was an adjudication of competency, appellant having been, 
on defense motion, under observation and periodic exami¬ 
nation for three months at Saint Elizabeths, the staff being 
of the opinion that at no time during this period he was 
psychotic. After the case had been submitted the jury 
returned to ask questions, including whether they could 
be assured appellant would be imprisoned for life without 
possibility of release. The Court answered, appellant not 
objecting although opportunity was given. The jury later 
fixed the death penalty. 

In the opinion of the appellee the questions are: 

(1) AVas it error for the court to give a complete and 
accurate answer to the jury, including reference to the 
indeterminate sentence and parole acts? 

(2) AYas there unnecessary delay producing appel¬ 
lant’s confession? 

(3) Should the clothes \vorn the night of the rape 
have been suppressed? 

(4) AYas there substantial evidence of appellant’s 

sanitv? 

* 


(i) 
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®mteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 12,915 

Andrew R. Mallory, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 

Appellant was charged in a one-count indictment with 
having on April 7, 1954, raped Stella R. O'Keane (R. 499) 
(22 D. C. Code § 2S01 (1951)). He was found guilty by a 
jury, the members adding to their verdict the death penalty 
(R. 541). This appeal followed (R. 545). 

(a) 

Evidence of the Crime and Appellant's Guilt 

The complainant, Mrs. Stella R. O’Keane, lived in a 
second floor apartment at 1223 Twelfth Street X. W., which 
is between M and X Streets in the District of Columbia 
(R. 45). At four-thirty P. M. on April 7, 1954 she arrived 
home from work (R. 46). Her husband, Mr. William 
O’Keane, arrived at about five-thirty from his office in the 
Department of Commerce (R. 46, 63-64). They finished 
dinner at twenty minutes to six (R. 46). 

Thereupon Mrs. O’Keane went to the basement to launder 
(R. 46). Mr. O’Keane carried the basket of clothes, got the 
washing machine out of the locker room for her, and then 


(1) 
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returned to the apartment (R. 47, 65). It was then about 
ten of six (R. 47). 

Mrs. O'Keane found a hose so tightly attached to the 
faucet of the sink that she could not uncouple it in order to 
attach the one on the washing machine. She knocked on the 
janitor’s door and appellant appeared (R. 48, 49). Appel¬ 
lant removed the hose for Mrs. O’Keane and returned to 
the janitor’s apartment (R. 48, 49). 

Mrs. O’Keane, after filling the tub, went “clear in back 
of the locker room’’ and started to take garments off the 
clothes line. Glancing around she saw a man. All she 
could remember of his description was: that he was colored; 
he had a handkerchief tied over his face; he wore a high 
slouch hat; he was tall, and appellant fitted his description 
as to height (R. 50, 52, 62). 

When Mrs. 0’Keane screamed, her assailant, telling her 
to be quiet, ran to her, choked her and threw her to the floor. 
Mrs. 0’Keane stated “The next thing I knew I was picking 
mvself off the floor, and then he got ahold of me and started 
to drag me toward the furnace room.” En route he tore off 
her shorts and underclothes (R. 50). He had intercourse 
with Mrs. O’Keane on the floor of the furnace room 
(R. 50, 51). 

Mr. 0’Keane stated that about ten minutes after he left 
his wife in the basement she came running into his apart¬ 
ment on the second floor wearing his robe she had taken to 
launder (R. 66, 51). But for the robe she was unclothed 
(R. 66). Mr. 0’Keane testified “She shouted at me, ‘Call 
a doctor. I have been raped’ ” (R. 66). “As soon as she 
said that she turned around and ran down the steps to the 
first floor.” He followed her down (R. 67). 

Mrs. Lois Poropat, a friend of the 0’Keane’s, lived on the 
first floor near the front of the apartment building (R. 75, 
76). The complainant ran into her apartment (R. 77). 
She was “very black with coal dust. . . . All over her . . . 
body and face” (R. 67, 77). Mrs. O’Keane was crving. Her 
friend took her into the bath, took off her robe and washed 
her (R. 78). 

Officer Henry S. Heflin arrived from Number Two Pre- 
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cinct at twenty-five minutes after six (R. 81). At that time 
Mrs. O'Keane was “crying, hysterical, screaming” (R. 81). 
The officer waited until William A. Elliott and Sylvan Yuter, 
of the Sex Squad came between six forty-five and seven 
(R. 81, 104, 117). 

When Officers Yuter and Elliott responded to the scene 
thev found Mrs. O’Keane hvsterical. Her legs were 
“scuffed; it looked as if they were skinned. Her face had 
several marks on it. Her hair was disheveled, and she still 
had traces of black grime” (R. 104, 105). 

Thev went to the basement about seven-thirtv and found 
* * 

the washing machine overflowing (R. 107). In a resultant 
puddle they found the complainant’s shorts, underpants 
and blouse thrown in a heap (R. 56, 57, 107,10S; Gov. Ex's. 
Q-l, Q-2, Q-3, R. 353). Sergeant Elliott found the com¬ 
plainant's shoes in the boiler room and returned them so 
that she might wear them to the hospital (R. 109, 110). 

Mrs. O’Keane entered the District of Columbia General 
Hospital at eight-twenty P. M. April 7, 1954, at which time 
she was nervous and distraught (R. 313, 314). A physical 
examination revealed a lump on the back of her head and 
abrasions on the neck, left temple, left knee and back (R. 
314). Shortly after their infliction, Mrs. Poropat had ob¬ 
served, in addition to appellant’s skinned knee and other 
injuries, that the complainant’s neck had marks “like finger 
marks” (R. 79). 

The hospital examination of the complainant’s external 
genitalia showed traumatic irritation and that “there was 
present a discharge in . . . the genital passageway” 

(R. 314,315). 

A large portion of the basement is partitioned by means 
of wire fastened to substantial wooden studding (R. 85; 
Gov. Ex. 2, R. 353). Running the length of this area, re¬ 
ferred to by the tenants as the drying room, or locker room, 
are long clothes lines. In addition a padlocked door pro¬ 
tects the storage of washing machines (R. 58). The entrance 
door to the drying room is directly across from the door 
to the janitor’s apartment (R. 85). Directly to the side 
of the drying room is located the laundry sink (Gov. Ex. 
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1, R. 353). Adjoining the far end of the basement is a 

narrow boiler room, entrance to which is through a door 

frame in a brick wall (R. 109; Gov. Ex. 4, R. 353). The 

laundry area is at the foot of some wooden steps which 

afford the onlv means of entrv into the basement from the 
•> * 

interior of the apartment house (R. 58, 118; Gov. Ex. 3, 
R. 353). At the head of the steps is a heavy wooden door 
(R. 59). 

A colored family occupied the janitor’s quarters in the 
basement. The janitor was Luther (“Luke”) Mallory, 
Sr., half-brother of the appellant, Andrew R. Mallory (R. 
210). Residing with him in the janitor’s apartment were 
two grown sons, Luther Roosevelt Mallory, Jr. and Milton 
Leo Mallory, as well as a third son, a boy of fourteen 
named James (R. S3, 91, 430). 

According to Luther Mallory, Jr., his uncle, the appel¬ 
lant, had been living at the apartment during the six weeks 
preceding April 7,1954. the date of the crime (R. 84). 

Milton Mallory, employed by an automobile agency in 
Arlington, Virginia, finished his work at five P. M. on April 
seventh (R. 98). He testified that he arrived at the base¬ 
ment apartment between five-thirty and six P. M., fixing that 
time because he had been driven straight home by a fellow 
worker (R. 98, 99). He remained about three minutes in 
the apartment. His friend was waiting in his automobile 
to take the witness to a cleaning establishment (R. 99, 100). 
In the interval Milton Mallory spoke to the appellant in 
the apartment, receiving from the latter two suits to take to 
the cleaner (R. 100). 

Luther Mallory, Jr. testified that on April seventh at 
approximately six-thirty P. M. he was on the corner of 
Eleventh and X Streets, about a block and a half from the 
apartment building on Twelfth Street. At this time he ob¬ 
served the appellant approaching from the direction of 
Twelfth Stret (R. 86). The appellant told the witness 
that he had just come from the janitor’s quarters (R. 89). 

Taking the stand in his own defense, appellant, in accord¬ 
ance with the testimony of the complainant, testified that 
Mrs. O'Keane had knocked on the door of the janitor’s 
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quarters and at her request he had removed a hose from 
the faucet in the laundry section of the basement, after 
which she thanked him and he returned to the basement 
apartment (R. 408, 425-426). 

The appellant testified that he had spent the morning of 
April seventh driving around in nearby Maryland in com¬ 
pany with the janitor and the janitor’s son, Luther Mallory, 
Jr. in search of employment in construction work, returning 
to the apartment between one and two P. M. (R. 417-419). 
At approximately five-thirty P. M., appellant testified, he 
left the basement apartment for a short while, returning in 
about ten minutes (R. 421, 423). It was “before six 
o’clock” that he returned (R. 424). 

Appellant admitted that he was then alone in the apart¬ 
ment and testified also that it was at this time that he saw 
Mrs. O’Keane (R. 424). 

Appellant stated that after helping Mrs. O’Keane he 
returned to the apartment and remained there for some 
time (R. 429). He conceded on the stand that he had a con¬ 
versation with his nephew, which, according to Milton Mal¬ 
lory, placed appellant in the basement apartment between 
five-thirty and six P. M. on April 7, 1954 (R. 430, 98 et 
seq.). He also admitted the meeting with Luther Mallory, 
Jr., which the latter testified took place at six-thirty P. M., 
a short distance from the apartment building (R. 430). 

As has been seen, the only entrance to the basement from 
the upper floors was through a heavy wooden door and 
thence down a wooden stairway. Mrs. O’Keane testified 
that the door and steps “made quite a lot of noise when in 
use” and that she saw or heard nobody use them while she 
was in the basement (R. 59). 

Shortly after the rape, Mr. O’Keane, being then in the 
corridor outside the apartment of the victim’s friend on 
the first floor, observed a man come up from the basement 
and leave the apartment building (R. 70). He was unable 
to identify him except to say that he was wearing a “brown 
check . . . sport coat, light gray trousers and a light 
felt hat . . .” (R. 71). Luther Mallory gave the same de¬ 
scription of the clothes appellant was wearing when he ob- 
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served him at six-thirty P. M. on the street near the apart¬ 
ment building (B. 92, 93). 

Appellant confessed when located the next day and turned 
over to officers the clothes he was wearing at the time of 
the rape. 1 These were a pair of shorts, and blue sport 
shirt, olive drab trousers and a brown suit coat (Gov. Ex’s 
Q-4, Q-6, Q-7, Q-5, B. 353). 

It was stipulated that Special Agent Peter G. Duncan, of 
the Laboratory of the Federal Bureau of Investigation, 
was qualified to testify as an expert in the field of chemi¬ 
cal and microscopic analysis of body fluids, hair and fibers 
(B. 348). Special Agent Duncan testified that chemical 
test:? revealed to the left of the fly of the shorts seminal 
stains in which, under the microscope, spermatazoa were 
isolated. Similarly, seminal stains were found: On the 
front of the left shirttail: on the fly of the trousers and on 
the lower front portions of the suit coat on both right and 
left sides (B. 350, 351). 

In his written confession (Gov. Ex. C\ B. 341) appellant 
admitted, among other things, that he had helped Mrs. 
O’Keane with the laundry equipment and then returned to 
the janitor’s apartment where he was then alone (B. 341, 
342). After lying down a while, he arose, changed his 
clothes, tied a handkerchief around his face and went into 
the basement through the boiler room (B. 343-344). He 
waited until his victim left the laundry and went into the 
drying room. When he told appellant to he quiet, she 
screamed and, appellant testified, “I put my hand over 
her mouth and threw her down. It’s possible that her head 
hit the wall because we were very close to the wall. I 
turned her loose and went up and locked the door, leading 
down to the basement . . . I . . . dragged and half 
carried her back into the boiler room” (B. 344). Appellant 
admitted ripping off her clothes, throwing her down again, 
and raping her (B. 344, 345). 

Appellant further confessed that, while he was changing 
his clothes upon his return to the janitor’s quarters, his 

1 For the details of the securing of this confession, see page 8 
et seq. 


brother, the janitor, and his nephew, Milton L. Mallory came 
in. In ten or fifteen minutes he left by the front door (R. 
345, 346). 

(b) 

Circumstances Surrounding Appellant’s Arrest, Confession, and 

Consent to Search 

Without resort to the confession, the evidence not only 
demonstrated indisputably the fact of rape, but also indi¬ 
cated that appellant’s opportunity to commit the crime was 
exclusive and otherwise strongly indicated that he per¬ 
formed the deed. 2 

This is not to say that the persons having opportunity 
had narrowed to the appellant on the evening of the crime. 
This was chiefly due to the fact that appellant’s half- 
brother, the janitor, threw the officers off the scent. Luther 
Mallory, Jr. testified that at the urging of his father he 


2 As developed in subsection (a), supra, the aggressor had 
planned his action, as he had covered his face with a handkerchief. 
Mrs. O’Keane’s route to the scene of the crime having been entirely 
inside the apartment house, opportunity was initially restricted to 
persons present in the building who alone could have observed her 
behind the clothes lines in the basement and at the same time have 
planned the deed. There was evidence that she was not followed 
from upstairs. 

Appellant’s own testimony and that of his nephew place him in 
the basement at the time at which the crime was committed. Both 
appellant and the complainant agree that there was a conversation 
between them just prior to the crime. Appellant admits he was at 
this time and for some period thereafter the only occupant of the 
basement apartment. The assailant was colored and of the same 
height as appellant. 

After the crime appellant was observed about a block and a half 
away coming from the direction of the apartment building. He told 
his nephew he had just come from the basement apartment. The 
nephew observed the clothes he was wearing which matched those 
of a man who had come up from the basement shortly after the 
crime. 

In addition the seminal stains on appellant’s clothing, extending 
even to his suit coat, inevitably marked him as the perpetrator of 
this rape, considering the manner in which the sexual congress was 
accomplished. 
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left the apartment (R. 94). Appellant similarly testified 
that he had not come forward while the officers were in¬ 
vestigating the scene preliminary to taking the complainant 
to the hospital because advised not to do so by his half- 
brother (R. 432, 433). As a result, appellant spent the 
night elsewhere, being arrested by Officer Yuter at two- 
thirty P.M. the next day, April 8, 1954, at an address on 
Owens Place, X. E. (R. 110). 

As to what ensued there is no conflict in the evidence as 
to the following: (1) that appellant was not subjected to 
protracted questioning: (2) that he, as well as his two 
adult nephews consented to the taking of a lie detector test, 
the arrangements and taking of which substantially con¬ 
sumed the time elapsing between his arrest and his con¬ 
fession at nine-thirtv P.M. 

* 

Officer Yuter testified that he arrived with appellant at 
the Identification Bureau room at headquarters at three 
P.M., April eighth. There appellant was questioned “just 
briefly” by Officer Yuter and other officers 3 (R. Ill, 112). 
According to Officer Elliott appellant remained in this 
room approximately fifteen minutes to half an hour (R. 119, 
120 ). 

Appellant’s version on the stand was that after he had 
been fingerprinted and photographed he was questioned 
“around 30 or 45 minutes, between 30 and 45 minutes” (R. 
440). He continued that thereafter he and his two nephews 
were together the rest of the afternoon in the office of the 
Sex Squad (R. 442). 

In the absence of the jury it was brought out that appel¬ 
lant and his two nephews all agreed at about four P.M. to 
take lie detector tests (R. 177). Appellant admitted the 
truth of his testimony on the stand (R. 442). Luther 
Mallory, Jr. did likewise (R. 205). Officer Elliott testified 
that Sergeant James K. McCarty, who conducted polygraph 
examinations, was not available around four o’clock when 

3 At this time appellant admitted having helped the complainant 
in the basement, describing her clothing; he denied the rape (R 
112 ). 
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a call was put out for him (R. 338, 317). This was cor¬ 
roborated by Luther Mallory, Jr. (R. 205). In the interval, 
Luther Mallory testified, a meal was served appellant and 
his nephews (R. 274). 

Appellant testified that after the brief initial question¬ 
ing there was no further interrogation; they just waited 
for the officer who gave lie detector tests (R. 443). This 
was corroborated by Luther Mallory, Jr. (R. 207). After 
Officer McCarty arrived according to appellant, Milton 
Mallory left the room, returning in about forty-five minutes 
(R. 443-444). Appellant continued that Luther Mallory, 
Jr. was next (R. 444). 

The appellant testified that at all times he had been 
treated kindly by the police (R. 446). This was corrobo¬ 
rated by Luther Mallory, Jr. (R. 303). 

Sergeant James K. McCarty testified that he conducted 
polygraph examinations for the Police Department (R. 317). 
Between six and eight P.M., April 8, 1954, the officer ex¬ 
amined appellant’s nephews (R. 318, 319). Shortly after 
eight P.M. he spoke to appellant for the first time. Appel¬ 
lant told him that he would like to take a lie detector exam¬ 
ination to show that he had nothing to do with the rape 
(R. 319). The witness was with the defendant about an 
hour and a half during which time he conducted a polygraph 
examination (R. 320). At about nine-thirty P.M. appel¬ 
lant admitted his guilt, going into detail as to what had 
occurred (R. 321). Thereupon Sergeant McCarty called 
officers of the Sex Squad to the polygraph room in the 
General Assignment office (R. 322, 229). 

Officers Vernie E. Tate and Charles A. Mackie, of the 
Sex Squad, testified that at nine-thirty P.M. appellant con¬ 
fessed orally and in detail to them in the presence of Ser¬ 
geant McCarty (R. 228, 229, 249). At about ten P.M. 
Officer Elliott telephoned the home of the United States 
Commissioner and was told that he was not available to 
arraign the appellant (R. 176). 

At ten forty-five P.M., April eighth, appellant was ex¬ 
amined by the deputy coroner, Dr. Richard M. Rosenberg 
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(R. 178, 179). The doctor, in the absence of the jury, tes¬ 
tified: 

The defendant said he had been brought to head¬ 
quarters about 2:30 that afternoon. 

I asked him if he had been treated well. He said 
Yes, that he had not been struck or threatened; that 
no promises of any kind had been made to him other 
than that he would receive a fair break. 

He said he felt O.K. and had no complaints except 
that he had a slight cold. 

He said at 5 p.m. that day he had some soup, bread, 
also a couple of cokes and chewing gum; that he had 
been given plenty of cigarettes. Also he had been 
taken to the toilet whenever he wished. 

He said he had been treated well bv evervone, and 
got up a little after 11 that day, and was not exhausted. 

I asked him if he would remove his clothes in order 
to be examined, and he said he would, and he did. 

There were no marks of injury anywhere. . . . 
(R. 179, 180). 

After the examination by the coroner appellant was re¬ 
turned to the office of the Sex Squad where he was con¬ 
fronted by the complaining witness (R. 157). Miss Eliza¬ 
beth B. French, the complainant’s supervisor at Woodward 
and Lothrop, accompanied Mrs. O'Keane on this occasion 
(R. 332, 334). She testified that appellant confessed in 
detail in their presence (R. 335, 336). 

Thereafter appellant’s confession was reduced to writing, 
commencing at eleven-thirty P.M. and ending at twelve 
twenty-five A.M. (R. 341, 347; Gov. Ex. 6, R. 341-347). The 
statement was dictated by appellant to Mrs. Irma P. Smith, 
of the Police Department, who took it down on a typewriter 
(R. 160, 186). 

Officer Mackie testified that immediately after appellant 
had signed the confession he was asked about the clothing 
he had worn at the time of the rape. He said these gar¬ 
ments were in the apartment and that he would take the 
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officers there. He signed a statement giving permission 
to go to the apartment and get the clothing (R. 161; Gov. 
Ex. 5, R. 144). The witness and Officer Tate accompanied 
appellant to the apartment at which time he pointed out 
to the officers the clothing he had worn (R. 161). It will 
be recalled that these garments, including his suit coat, 
were found to be marked with seminal stains. 

Appellant admitted on the stand the initials on page two 
of the written confession were in his handwriting and that 
they were identical with the corresponding letters on his 
full signature (R. 451, 452). However he had also claimed 
on the stand a lapse of memory as to all that had occurred 
in the interval between his nephews’ polygraph examina¬ 
tions and the following morning (R. 446). This he blamed 
on the food and drink which had been served (R. 446). 

Those who observed him during this interval found 
nothing unusual in his demeanor. For example, the coro¬ 
ner testified in the absence of the jury that at ten forty- 
five P.M. he had talked with appellant for “probably about 
a half hour”. During that time the doctor found that 
appellant was alert and had no trouble understanding 
questions (R. 180). 

STATUTE INVOLVED 

31 Stat. 1322 (1901), as amended, 22 D.C. Code § 2801 
(1951): 

Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im¬ 
prisoned for not more than thirty years: Provided , 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further , That if the jury 
fail to agree as to the punishment the verdict of guilty 
shall be received and the punishment shall be imprison¬ 
ment as provided in this section. 
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SUMMARY OF ARGUMENT 

I 

It has been decided that where a jury, empowered to fix 
the death penalty for rape, interrupts its deliberations to 
ask the court the extent of alternative imprisonment, the 
court may give a complete and accurate answer, including 
a reference to the indeterminate sentence and parole acts. 

n 

Upon his arrest the day after the crime, appellant con¬ 
fessed and contemporaneously signed a written itemized 
consent to the recovery of the clothes he wore the night of 
the rape, which were located in the janitor’s quarters in 
an apartment house next to the boiler room where the 
rape took place. Recovery of these items was permissible 
under the rule that where a valid confession precedes a 
search, permission may show true consent. There were 
no confessions in the Judd and Nelson cases, on which 
appellant relies, and evidence was excluded because of the 
presence of coercion. As appellant admitted to the trial 
court, no coercion could be ascribed to the police. 

m 

Appellant’s own conduct had created the necessity that 
his statement be compared with those of his nephews, one 
of whom had also cast suspicion upon himself by leaving 
the scene of the crime at his father’s direction. In the light 
of the undisputed fact that a polygraph examination was 
consented by all, and that the lapse of time was due solely 
to its administration, it is apparent that there was “no 
unnecessary delay’' in contemplation of the McNabb rule. 

IV 

There was substantial evidence of appellant’s sanity, in¬ 
cluding testimony by the coroner, a medical practitioner 
for thirty years who interviewed the appellant and gave 
him a physical examination the day of his arrest. The 
defense psychiatrist's testimony was based on a visit, last- 
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ing but an hour, during which he asked certain questions 
of the appellant and relied on his answers. This occurrence 
was several months after the crime. 


ARGUMENT 


I 


There Was No Abuse of Discretion in Answering the Jury’s 

Question as to the Law Governing Imprisonment for Rape 

Appellant’s first argument (Br. 11) is that the trial court 
committed prejudicial error when it answered the jury’s 
question whether they could be “assured”, in the event of 
a verdict of guilty as charged, that the defendant would 
“be imprisoned for the remainder of his natural life” (R. 
482). 

After the general charge of the court the defense an¬ 
nounced it had no objections or requests (R. 480). There¬ 
upon, after the jury had been deliberating several hours, 
the following occurred: 

The Court: Will counsel come to the bench? 

(At the bench:) 

The Court: I want to show you gentlemen a note 
that I have received from the jury. I think as to the 
question they ask on Xo. 2 I shall have to say that I 
cannot give them any such assurance. 

Mr. McLaughlin : That is right. 

(In open court:) 

The Court: Who is the foreman of the jury? 

The Foreman: (Juror Xo. 8) I am. 

The Court: Mr. Foreman, the Court has received 
your note, which reads as follows: 

“Have we other choice of verdicts than these four? 

“One, guilty with death penalty; 

“Two, guilty as charged; 

“Three, not guilty by reason of insanity; 

“Four, not guilty.” 

Xow, those four are the only possible verdicts. Xo 
other verdict is possible. 
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Then yon go on and ask: 

“On No. 2 above: Can we the jury be assured that 
the defendant legally be imprisoned for the remainder 
of his natural life? No possibility of release-” 

I can give you no such assurance. I think I might explain 
to you that the maximum term the Court can impose is 30 
years, but even if the Court imposes the maximum, and 
of course I can, even if the Court imposes the maximum, the 
Court also has to impose a minimum sentence. So that 
the longest term that the Court can impose would be an 
indeterminate sentence of 10 to 30 years. The minimum 
has to be not more than a third of the maximum. Then at 
the end of the minimum sentence the Parole Board would 
have to decide whether the maximum should be served, or 
anything less than the maximum. 

So that I can give you no assurance that the defendant 
would legally be imprisoned for the remainder of his natural 
life if he is found guilty as charged. 

Now, your last question: 

“May the jury have a reading of the D. C. Code re: 
rape?” 

It reads this way: 

“"Whoever has carnal knowledge of a female forcibly 
and against her will, shall be imprisoned for not more 
then 30 years: Provided, That in any case of rape the 
jury may add to their verdict, if it be guilty, the words 
‘with the death penalty,’ in which the punishment shall 
be death by electrocution: Provided further, that if 
the jury fail to agree as to the punishment, the verdict 
shall be received and the punishment shall be im¬ 
prisonment as provided in this section.” 

Have I clearly answered all your questions? 

The Foreman : Yes, Your Honor. 

The Court: You may retire for further deliberation (K. 
461-483). 
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About twenty minutes later the jury returned a verdict 
of guilty, with the death penalty (It. 483, 484). 

Several matters are clear from the foregoing: (1) The 
jury was considering, among other things, the legal inci¬ 
dents of a verdict of guilty as charged as distinguished 
from the alternative verdict of guilty with the death penalty. 
(2) The possible extent of alternative punishment had not 
been suggested by the trial court, but by the jury itself. (3) 
The answer of the court was responsive to the question, and 
was accurate. 

Xone of the foregoing propositions are disputed by the 
appellant. Indeed his silence as of the time the question 
was asked is eloquent on the point. Prior to the supple- 
Tnental instruction the court had read the note at the bench 
to defense counsel and the prosecution. Appellant made 
no objection then or at the end of the instruction, and, 
having abided the event of the verdict, has not preserved 
the point for review by this Court. Ff.d. "R. Chim., P. 30. 

Appellant now argues (Br. 11) that because under the 
statute a jury is only empowered to fix punishment of death, 
it should not be given knowledge of the term of vears m*o- 

v_ * * 

vided in the rape statute as an alternative punishment. 
From this it is concluded that the court should either not 
have answered, or answered by a “simple ‘Xo’ ” (Br. 11). 
The argument continues that even assuming a reference to 
punishment proper, the indeterminate sentence and parole 
acts should not have been referred to. 

The same arguments were rejected under identical cir¬ 
cumstances, after an exhaustive review of the precedents, 
in State v. Carroll . 52 Wyo. 29, 69 P.2d 542 (1937). Car- 
roll, a discharged railroad fireman, shot and killed the di¬ 
vision superintendent. He was found guilty without recom¬ 
mendation under a Wyoming statute providing “that an 
accused found .guilty of murder in the first degree shall 
suffer death, but the jury may qualify their verdict by 
adding thereto ‘without capital punishment’, and, if so 
qualified, that the person convicted will be sentenced to 
imprisonment for life.” Id. at 559. 

After deliberating several hours, the jury returned in 
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open court to ask the judge for additional information, 
counsel being present. The jury wanted “an interpreta¬ 
tion or definition of the meaning of life imprisonment” and 
whether or not it could be reduced by “pardons, or commu¬ 
tations of sentence, or paroles”. Id. at 557. 

To this the court replied that the Board of Pardons and 
Paroles had certain powers which could be applied, in the 
discretion of the Board, to a sentence to life imprisonment. 
Id. at 557, 558. Thereupon the jury asked if a time period 
must elapse before the Parole Board could act. To this the 
court answered that there was no set time; that the time 
was a matter entirely in the discretion of the Board. 

Judgment was affirmed, even though, as does not obtain 
here, the defense had objected to the giving of the supple¬ 
mental instruction (B. 558). 

The court stated: 

“We need not analyze the cases further. By the 
clear weight of authority, information given to the jury 
in reference to clemency which might be extended after 
verdict is at least ordinarily held not to be so prejudi¬ 
cial as to be a sufficient ground for the reversal of a 
case. It is not necessary for us to go as far in our 
holding as some of the cases, and we are not inclined to 
go as far. The statute gives the jury the right to fix 
the penalty in cases like that at bar. That right should 
be left as untrammeled as possible. The trial court 
should not in any way attempt to influence the jury in 
bringing in a verdict either increasing or decreasing 
the penalty which might otherwise be inflicted. That 
has often been held . . . That is the principle upon 
which Coward v. Commonwealth, supra . . . (and 

other cases) . . . were decided. A voluntary state¬ 
ment on the part of the trial court referring to the 
power of the Board of Pardons, or to the pardoning 
power of the Governor, might make the jury believe 
that the statement has been made for the express pur¬ 
pose of calling such power to their attention and thus 
might have a tendency to influence them in their ver¬ 
dict. Such voluntary statement should, accordingly, 
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not be made, although, as already shown, some of the 
cases do not find it objectionable. We are not how¬ 
ever, able to perceive how any good purpose can be 
subserved by refusing to answer an inquiry of the 
jury. It would leave them in confusion and doubt, 
which would just as likely react against the accused 
as in his favor. We find that at least in some cases 
courts, in passing upon the point whether or not the 
trial judge should have made a statement to the jury, 
have pointed out that it was made in response to an 
inquiry, evidently deeming that of some importance 
. . . While the jury may not know the detail of re¬ 

prieves, pardons and paroles, they, along with all ordi¬ 
narily informed men, have a general knowledge of the 
subject.” 

Id. at 563 (emphasis supplied). 

Appellant (Br. 11) relies on Lovely v. United States. 
169 F.2d 386 (4th Cir. 1945) arising under a statute (18 
IT. S. C. § 567 (1946)) then permitting a jury in a rape case 
to qualify its verdict with the words “without capital 
punishment”. The principal error requiring reversal re¬ 
lated to the improper admission of prejudicial evidence. It 
was also held that the trial court erred, in its general charge, 
when it informed the jury, sua spout e. of appellant’s eligi¬ 
bility for parole, the Court finding this “to becloud the 
issue . . . and open the way to a compromise verdict.” 
Id. at 391. 

The Court relied 4 on Coward v. Commonwealth . 164 Va. 
639,178 S. E. 797 (1935). As shown in the excerpt from the 
Carroll opinion, supra, the Coward case stands for the 
proposition that a trial court should not in its general 
charge go into the matter because the very volunteering of 
the information might have a tendency to influence the 

4 The only other case cited by the Court was Ryan v. United 
States , 99 F.2d 864 (8th Cir. 19381, in which a conviction of con¬ 
spiracy was affirmed, even though one appellant characterized 
remarks in the charge, particularizing the sentence which would be 
imposed, as “bartering with the jury for a verdict of guilty”. Other 
defendants, however, had argued punishment to the jury. 
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verdict. With this principle there is agreement in the 
Carroll case, although the court there notes that there is 
authority that it is proper to instruct fully as to punish¬ 
ment even in the general charge. Thus the Lovely case is 
not in point. 

Appellant also relies on Jones v. Commonwealth, 194 Va. 
273, 72 S.E. 2d 693 (1952), which is in conflict with the lead¬ 
ing ease. Concurring in the result because of the failure 
of the trial court to inform the jury fully in response to its 
question, two of the judges said: 

“. . . The conclusion is moreover against the great 
weight of authority. In State v. Carroll, 52 Wyo. 29, 69 
P. 2d 542, the cases on this subject are reviewed and 
the reason for the rule adopted in most of the juris¬ 
dictions is well expressed . . . 

“The power of parole and pardon is one of law and 
common knowledge. The question asked by the juror 
in this case clearly showed that the jurors, or some of 
them, knew that there was some provision of law for 
the release of convicts: hut were not aware of the 
specific conditions under which it was operative . . . 
The several jurors might have differed as to the pro¬ 
visions for pardon, parole, and good conduct allowance 
for convicts. Some might have thought that onlv cer- 
tain of the provisions were applicable to this case; 
while others might have believed that none was. As a 
' result they would have been unable to unanimously 
reach a fair and intelligent conclusion in accordance 
with their determination. In such a situation of con¬ 
fusion. there may be a reaction, just as likely against 
the accused as in his favor.*’ 

Id. at 697-698. 

This Court has said in a rape case “The death sentence, 
under the doctrine of TPhas/ow v. United States, was within 
‘the sound discretion of the jury, and of the jury alone’, and 
in considering the imposition of that sentence the jury 
might give weight to any consideration—‘age, sex, igno¬ 
rance, illness, or intoxication, * * # or any other consid- 
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eration whatever’ Tatum v. United States, 88 U.S. App. 
D.C. 356, 392, 190 F.2d 612 (D.C. Cir. 1951). The principle 
is enunciated in Winston v. United States, 172 U.S. 303, 312, 
313 (1899) as follows: 

“. . . The difficulty of lading down exact and satis- 
factory definitions of decrees in the crime of murder, 
applicable to all possible circumstances, has led other 
legislatures to prefer the more simple and flexible rule 
of conferring upon the jury, in every case of murder, 
the right of deciding whether it shall be punished by 
death or by imprisonment . This method has been fol¬ 
lowed bv Congress in the act of 1897 . . . 

“The right to qualify a verdict of guilty, by adding 
the words ‘without capital punishment,’ is thus con¬ 
ferred upon the jury in all cases of murder. The act 
does not itself prescribe, nor authorize the court to 
prescribe, any rule defining or circumscribing the exer¬ 
cise of this right; but commits the whole matter of its 
exercise to the judgment and the consciences of the 
jury. The authority of the jury to decide that the ac¬ 
cused shall not be punished capitally is not limited to 
cases in which the court, or the jury, is of opinion that 
there are palliating or mitigating circumstances. But 
it extends to every case in which, upon a view of the 
whole evidence, the jury is of opinion that it would not 
be just or wise to impose capital punishment. How far 
considerations of age, sex, ignorance, illness or intoxi¬ 
cation, of human passion or weakness, of sympathy or 
clemency, or the irrevocableness of an executed sen¬ 
tence of death, or an apprehension that explanatory 
facts may exist which have not been brought to light, 
or any other consideration whatever, should be allowed 
weight in deciding the question whether the accused 
should or should not be capitally punished, is com¬ 
mitted by the act of Congress to the sound discretion 
of the jury, and of the jury alone.” (Emphasis sup¬ 
plied.) 

Having the broad power to decide whether punishment be 
death or imprisonment, it follows a jury should be informed, 
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upon their request, as to the legal incidents of the latter. 
The court did not suggest this subject but merely gave an 
accurate answer covering the law as to imprisonment. This 
result is in accord with the authorities above cited and is in 
harmony with the decisions of this Court. 

Appellant concludes that an answer should have been 
accompanied by an admonition (K. 13). In the leading case, 
State v. Carroll . supra, the court laid down as a guide for 
the future the requirement that a full and correct answer 
should be accompanied by a statement to the jury that “they 
should not speculate upon what might happen after the 
verdict", hi. at f)64. However, failure to do so was held 
not to require reversal. The same result should obtain here, 
especially as the suggestion was not made to the trial court 
at the time it was called upon to decide. Fed. R. Crim. P. 30. 

II 

Clothes Worn at the Time of the Rape Were Properly Admitted 

As indicated in the counterstatement (n. 2, supra), appel¬ 
lant had masked his face with a handkerchief, and his 
clothing worn at the time of the rape, significantly his suit 
coat (as well as his outer and inner garments), were 
seminally stained, inevitably marking him as the rapist con¬ 
sidering the manner in which the sexual congress was ac¬ 
complished. Appellant’s second argument is that the 
prosecution did not show that his consent to the recovery of 
these articles in the janitor’s quarters was “freely and in¬ 
telligently given", and therefore they should have been sup¬ 
pressed (Br. 14). 

In support of this contention appellant relies on the Judd 
and N el sou cases.' 1 At the outset these cases are to be dis¬ 
tinguished on the ground that neither involved a confession. 
The only evidence linking Judd with the crime, as this Court 
pointed out, was the result of a search. 

s U. S. Const, amend. IV. 

K Judd v. United States. 89 U.S. App. D.C. 64. 190 F.2d 649 (D.C. 
Cir. 19511; Nelson v. United States, 93 U.S. App. D.C. 14, 205 F.2d 
505 (D.C. Cir. 1953). 



21 


The distinction is significant, for in authority and logic 
where a defendant confesses and consents to the recovery 
of instruments of the crime, such as masks, and other arti¬ 
cles intimately associated with the criminal act, such as 
clothing bearing identifying traces, the voluntariness of the 
consent merges with the question of the admissibility of 
the confession. This Court has said, in reliance upon United 
States v. Mitchell . 322 U. S. Go (1944), that “If a valid con¬ 
fession precedes a search by police, permission may show 
true consent to the search. That was the situation in United 
States v. Mitchell . . Higgins v. United States , 93 U. S. 
App. D. C. 340, 209 F.2d 819 (D.C. Cir. 1954). 

In accordance with this authority the trial court consid¬ 
ered at one time, in proceedings outside the presence of 
the jury, objections to the admissibility of the confession 
and to the signed consent that the officers recover the item¬ 
ized clothing appellant wore at the time of the rape (R. 153; 
Gov. Ex. 5, R. 144). Therefore appellee adopts as equally 
applicable here its third argument, in answer to appellant’s 
third contention that the MrXabb rule required exclusion of 
his confession. 

As in his McXabb rule contention (Br. 17), appellant re¬ 
peats the claim that he “had been questioned intermittently 
and persistently” during his detention “by varying groups 
of police officers”. This contention is answered elsewhere 
in appellee’s third argument, where it is concluded to be 
without support in the record. 

Appellant makes assertions here as to his mental condi¬ 
tion which are not proffered in his third argument. This is 
for the reason, developed in detail in appellee’s third argu¬ 
ment, that appellant affirmatively stated to the trial court, 
through his counsel, that he did not claim “anything of 
a compulsory nature”, that could be ascribed to the police, 
produced his confession nor his consent to the recovery 
of his clothing. 

Voluntariness was attacked below on the sole ground of 
mental illness. It is undisputed, as the coroner’s testimony 
amply illustrates, that at the time of the consent no abnor¬ 
mality was present to put questioners on notice; in fact the 
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contrary was true. Pertinent is the consideration that the 
alleged insanity was discovered after the crime by psychi¬ 
atrists whose cursory examination did not satisfy the court, 
and moved the court to order appellant’s admission to Saint 
Elizabeths Hospital i‘or a three month period of observa¬ 
tion, during which interval lie was found free at all times of 
psychosis (see n. 11, infra). 

The consent was written and signed by appellant. It 
required no construction as in the Xelson and Judd cases, 
in the latter of which there was testimony by a police offi¬ 
cer casting doubt on the fact and tenor of the consent. Fur¬ 
ther the consent was itemized and restricted to a class of 
objects, instruments of a crime of violence, or clothing bear¬ 
ing traces, whose recovery at the scene of a crime is rarely 
questioned. It will be recalled in this connection that the 
boiler room, which the janitor tended, was right beside his 
quarters. In the light of this contiguity and the other cir¬ 
cumstances, the quarters were in effect part of the scene 
of the crime itself. 

This Court noticed without question in Allen v. United 
States. 01 U.S. App. D.C. 197, 202 F.2d 329 (D.C. Cir. 1952), 
cert, drnird. 344 U.S. 869 (19b2) that enroute to headquar¬ 
ters after appellant's arrest the police made two stops to 
pick up clothes appellant had worn the evening of a bloody 
murder, such garments not being, as here, practically loca¬ 
ted at the scene of the crime. Id. at 200. 

It is further to be noted that, as developed in the next 
argument, the need to interrogate appellant at all at head¬ 
quarters arose from the fact that investigation at the scene 
had been diverted by his flight. Therefore appellant’s own 
conduct had created the necessity, upon his arrest the fol¬ 
lowing day, that his statement be compared with those of 
his nephews, one of whom had also cast suspicion upon him¬ 
self by leaving the scene at the janitor’s direction. 

It has been recognized that even where not located at the 
scene of a crime of violence exceptional circumstances may 
justify the preservation of evidence. At the time of the 
consent the Commissioner was unavailable to issue process. 
The janitor’s quarters were not empty and therefore a 
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guard outside the door would not have sufficed, as in United 
States v. Jeffers, 342 U.S. 48 (1950), as the janitor was 
inside to further obstruct the investigation if opportunity 
presented itself. 

It is concluded that no policy requires the exclusion of 
this evidence. The Judd and Nelson cases, on which appel¬ 
lant relies, are bottomed upon the presence of coercion, ap¬ 
pellant admitting that nothing of this nature could be as¬ 
cribed to the police. Therefore the ruling of the court 
below admitting the evidence should not be disturbed. 

Ill 

Delay in Taking Appellant to Commissioner Was Necessary 

Appellant urges (Br. 15) that the McNabb rule 7 requires 
exclusion of his confession. Sole reliance is made on a 
claimed right to a mechanical application of the rule, based 
on the mere existence of a time interval between arrest and 
his appearance before the magistrate. 

The court held hearings outside the presence of the jury 
to determine the admissibility of appellant’s confession; 
it also considered, at the same time the voluntariness 
of appellant’s signed consent that the officers recover the 
clothing he wore at the time of the rape (R. 153; Gov. Ex. 
5,R. 144). 

On appeal appellant makes no claim that his confes¬ 
sion was not voluntary, and affirmatively stated to the trial 
court that he did not claim “anything of a compulsory 
nature”, that could be ascribed to the police, produced his 
confession. Voluntariness was attacked below on the sole 
ground of alleged mental competency. It is undisputed, as 
the counterstatement amply demonstrates, that at the time 
of the detention no obvious abnormality was present to put 
questioners on notice; in fact the reverse was true. 8 

The only police conduct specifically objected to is the 

7 McNabb v. United States, 318 U.S. 332 (1943); Fed. R. Crim. P. 
5(a) (arrested person to be taken before magistrate “without un¬ 
necessary delay”). 

s See also n. 11, infra. 
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claim that while detailed appellant was “intermittently but 
persistently interrogated” (Br. 7). There is no support in 
the record for this conclusion. 

As developed in subsection (b) of the counterstatement, 
the appellant himself testified that he was initially ques¬ 
tioned for but a short period, his estimate being thirty to 
forty-five minutes, that of the officers being a half-hour at 
a maximum. Appellant and his nephew both testified, and 
it is uncontested here, that at four P. M. they consented to 
take lie detector tests. There is also agreement in the 
record that the time interval between four P. M. and the 
administration of these tests was consumed in locating the 
polygraph operator and serving a meal to appellant and 
his nephews. 

It is further undisputed that between four and eight 
P. M. there was no interrogation of appellant. The interval 
between eight and nine-thirty was taken up in the adminis¬ 
tration of the polygraph examination and some incidental 
questioning. At nine-thirty P. M. appellant admitted his 
guilt orally to the polygraph operator and shortly there¬ 
after to two other officers. At ten P. M. it was learned, 
as a result of an effort by telephone to locate him, that the 
Commissioner was unavailable. 

After the unsuccessful attempt to locate the Commis¬ 
sioner, appellant was examined by the coroner, who found 
him rested, alert and physically fit. Appellant told the 
coroner he had been treated well by the police. Thereafter 
he was confronted by the complainant before whom he re¬ 
peated his confession. It will be recalled that although she 
could not positively identify the masked person who raped 
her, she had knowledge of his height and race, which would 
have tended to eliminate a suspect not having this descrip¬ 
tion. There followed the dictating and signing by appellant 
of his confession and the consent to obtain the itemized 
clothes he wore at the time of the crime. 

Appellant testified at the trial that he was kindly 
treated by the police. 

In Tillotson v. United States, D.C. Cir. No. 12503, Feb. 




14, 1956, this Court, reviewing the authority 9 in this juris¬ 
diction, in other circuits and in the Supreme Court, con¬ 
cluded : 

We do not doubt that some have mistaken the Upshaw 
case to narrow the McNabb rule despite the explanation 
in Mitchell and the discussion in the Carignan case. 
But several Circuits, including our own, have con¬ 
sidered the problem and substantial uniformity of dis¬ 
cernment is patent. As we put it in Allen v. United 
States . . . : 

“. . . illegal detention before presentment to a 
committing magistrate, standing alone and without 
more, does not invalidate a confession made during 
its continuance, unless the detention produced the 
disclosure.” See also Pierce v. United States . .. 

We mention these cases particularly for we were 
asked to overrule them in Hines v. United States, No. 
12002, where we sat en banc. By an equally divided 
court, the judgment of conviction was affirmed without 
opinion. Having in mind the rule so stated, in its appli¬ 
cation “. . . the burden of showing unreasonableness 
of delay in arraignment rests upon the defendant . . .” 
There must be a showing “that the signing of the con¬ 
fession was induced by the delay,” . . . (Slip opinion, 
pp. 4, 5). 

It is therefore concluded that appellant was not, as he 
now claims “intermittently but persistently interrogated” 
during any period, much less that elapsing between the 
initial interview and ten P. M. when the Commissioner was 
sought. Between the arrest and the taking of the lie de- 

9 Inter alia , McNabb v. United States. 318 U.S. 332 (1943): 
United States v. Mitchell, 322 U.S. 65 (1944); Upshaw v. United 
States, 335 U.S. 410 (1948); United States v. Carignan, 342 U.S. 
36 (1951); Pierce v. United States, 91 U.S. App. D.C. 19, 197 F. 2d 
189 (D.C. Cir. 1952), cert, denied, 344 U.S. 846 (1952); Allen v. 
United States, 91 U.S. App. D.C. 197,202 F. 2d 329 (D.C. Cir. 1952), 
cert, denied , 344 U.S. 869 (1952); Hines v. United States, D.C. Cir. 
April 19, 1955, cert, denied, 24 U.S.L. Week 4006 (U.S. Jan. 16, 
1956). 
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tector test at eight P. M. appellant was interrogated for but 
a brief period at the outset. There was not more question¬ 
ing before his oral confession except that incidental to tak¬ 
ing the polygraph examination, his consent to which is 
undisputed. 

Here, as in the Tillotson case, the “interests of society 
and of the appellant . . . required a reasonable oppor¬ 
tunity to ascertain the degree of complicity, if any, of the 
appellant before a serious criminal charge might properly 
be lodged'’. Id. at 7. In reaching this conclusion the Court 
(id. at n. 7) quoted from United States v. Carignan: “The 
police could hardly be expected to make a murder charge 
on such uncertainties without further inquiry and investiga¬ 
tion.”; the Court also approved what it said in the Pierce 
case, “In simple justice to Pierce, the officers should have 
checked their information, as they did in part at least, 
before formally charging him before a magistrate.” 

The rape was committed in a boiler room immediately 
adjoining the quarters of the janitor. Under the peculiar 
circumstances of this case opportunity was restricted to 
persons inside the basement. See note 2 and text, supra. 
At the suggestion of his brother, appellant fled the scone, 
where, had he stayed, his stained clothes would have marked 
him as the rapist. 

Thus, upon appellant’s arrest the following afternoon at 
a different address, his own conduct had created the neces¬ 
sity that his statement be compared with those of his 
nephews, one of whom had also cast suspicion upon himself 
by leaving the scene at his father’s direction. In the light 
of the conceded fact that a polygraph examination was con¬ 
sented to by all and that the lapse of time was due solely 
to its administration, it is apparent that there was “no un¬ 
necessary delay” in contemplation of the McXabb rule. 

IV 

There Was Substantial Evidence of Sanity 

Appellant’s last argument (Br. 17) is that the Govern¬ 
ment did not sustain its burden of proving his sanity at the 
time of the crime (Br. 17). 
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Dr. Richard M. Rosenberg, deputy coroner and a general 
practitioner of medicine for thirty years, testified that he 
saw the defendant April 8, 1954 at ten forty-five P. M. (R. 
304). This was a day after the crime (R. 499). The doctor 
gave the appellant a thorough physical examination to 
determine whether he had been injured in any way and 
found no such evidence (R. 305). The witness also ques¬ 
tioned appellant in detail about his physical condition, what 
he had eaten, and how he had been treated (R. 305). 

During this examination neither the doctor nor the appel¬ 
lant had difficulty understanding one another. The doctor 
could detect nothing unusual in appellant’s appearance. 
The interview and observation disclosed no symptoms of 
mental sickness. As a result the doctor expressed the 
opinion appellant was of sound mind (R. 306). 

On cross-examination the doctor was asked if his was a 
lay opinion. The doctor said no, that it was “the opinion 
of a physician” (R. 308). Doctor Rosenberg stated that he 
had professionally examined patients for thirty years to 
determine their mental condition and was competent to form 
a professional opinion as to whether reference to psychi¬ 
atrists was necessary in particular cases (R. 308-311). 
Doctor Rosenberg concluded that appellant gave no indica¬ 
tion that he was suffering from a mental disorder (R. 308, 
309). 

The foregoing explains why appellant (Br. 17) does not 
affirmatively contest that there was substantial evidence 
of his competency at the time the offense was committed. 
This Court has held (speaking through Chief Justice 
Shepard) that a physician as qualified as Doctor Rosenberg 
mav testifv as to sanitv in a homicide case even where he 
disclaims the status of a specialist. Horton v. United States, 
15 App. D.C. 311, 323 (D.C. Cir. 1899). 

Lay witnesses may voice their opinions as to sanity. Cow- 
necticut Mutual Life Ins . Co. v. Latlirop, 111 U.S. 612 
(1884). 

In this connection it is pointed out that at the commence¬ 
ment of the trial, after the opening statement, appellant’s 
counsel informed the court that there would be a defense of 
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insanity and that appellant’s mother would be a witness 
(R. 44). Appellant’s mother testified, among other things, 
that since appellant was a child she considered “he didn’t 
have a good mind” although she “never had his mind 
checked” (R. 401). As a mother she knew he was “different 
from the rest” of her children (R. 401). She indicated that 
as a child appellant was impatient of parental suggestion 
and she did not know whether this was due to his quick 
temper or his mind. Appellant’s mother continued “He 
would always stare at you whenever you would say anything 
to him. He would look at you like he didn’t know what you 
meant” (R. 402). 

It has long been held that where a defendant puts in evi¬ 
dence his mental historv the “government mav offer evi- 
dence of other acts, conduct and declarations of the accused 
within the same period to show that he was sane and to 
rebut the evidence introduced by the defence.” United 
States v. Holmes, 26 Fed. Cas. 349, 354, Xo. 15382 (C.C.D. 
Me. 1S58); Hart v. United States, 76 U.S. App. D.C. 193, 
130 F.2d 456 (D.C. Cir. 1942); 2 Wig more, Evidence, $ 228 
(3d ed. 1940). 

Officers Tate and Mackie, who were with the appellant 
the afternoon and evening of April 8, 1954, a day after the 
crime, had no difficulty understanding him or he them. He 
was very alert and gave no indication of insanity 10 (R. 248, 
234, 235). Miss Irma P. Smith, to whom he dictated his 
confession, stated that appellant was cooperative and re¬ 
sponsive to her requests, such as that he should slow his 
speech so that she could keep up on the typewriter (R. 
262). During the hour he talked to her she noticed nothing 
unusual about his appearance and he appeared very rational 
(R. 262-265). Officers Tate and Mackie also expresesd their 
opinion he was of sound mind (R. 248, 235). 


10 Out of the hearing of the jury appellant’s counsel commented 
to the trial court that appellant’s testimony in his own behalf was 
lucid (R. 460). Appellant had testified clearly and in great detail 
about his movements for several weeks prior to the date of the 
rape (R. 407 et seq.). As indicated in the counterstatement, he pro¬ 
fessed a lack of memory covering the evening of his arrest. 
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In support of the defense of insanity the appellant called 
Dr. Joseph M. Rom (R. 367), who had given appellant a 
psychiatric examination under a court order appointing 
him to report as to appellant’s mental competency to stand 
trial. 11 Dr. Rom testified that he had examined appellant in 
the first part of July, 1954 at the jail (R. 367). As a result 
of this examination, lasting about an hour, Dr. Rom ex- 


11 Appellant filed on June 9, 1954 a motion for a judicial deter¬ 
mination of his mental competency “to understand the proceedings 
against him or properly to assist in his own defense.” 18 U.S.C. 
$4244 (1952). This motion, after argument, was denied (Curran, 
J.). An amended motion was filed by the appellant on June 16, 
1954 (R. 504). As a result on June 29, 1954 the District Court 
(Pine, J.) appointed two psychiatrists, Doctors Joseph M. Rom 
and John R. Cavanagh, to examine the appellant and to report to 
the court (R. 508). 

Four months after the crime (R. 499) Dr. Rom examined the 
appellant for one hour at the jail on July 7. 1954 (R. 367) and Dr. 
Cavanagh on July fifth (R. 509-511). Both these doctors were 
of the opinion appellant was then of unsound mind (R. 512. 511). 
Dr. Cavanagh reported that he could not then give an opinion as 
to soundness of mind at the time of the crime (R. 511). 

A hearing to determine competency was held September 15, 1954 
(Schweinhaut, J.) (R. 513). The court, being dissatisfied with the 
testimony at the hearing, (R. 28) ordered that appellant be com¬ 
mitted to St. Elizabeths Hospital for observation up to ninety days 
(R. 513). 

Appellant was under observation at St. Elizabeths from December 
9, 1953 until March 2, 1955 (R. 514). The report of the super¬ 
intendent recited that as a result of this observation and of examina¬ 
tions conducted by staff psychiatrists, it was concluded that appel¬ 
lant was mentally competent (R. 514). 

On June 21,1955, the date of appellant’s trial on the merits, there 
was first conducted a hearing to determine appellant’s mental com¬ 
petency to stand trial (R. 539). In the interim Doctors W. O. 
Cushard and Leon J. Epstein, staff psychiatrists who had partici¬ 
pated in observing the appellant and had examined him during the 
period he was in St. Elizabeths (R. 26, 32) again examined him at 
the jail on May 24, 1955 and reported to the court their opinion 
that he was mentally competent (R. 528. 529). The doctors testi¬ 
fied at the hearing that appellant was found not to be psychotic 
“During his entire residence at St. Elizabeths Hospital, from De¬ 
cember 9. 1954, to March 2, 1955” (R. 27). The court found 
appellant to be of sound mind and capable of standing trial (R. 539). 
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pressed the opinion that appellant was then psychotic and 
was mentally deficient (R. 367). He was further of the 
opinion appellant had been psychotic within the limit of 
one year prior to the date of the examination and there 
was a causal connection between the mental condition and 
the rape (R. 381). 

On cross-examination Dr. Rom referred to appellant as a 
high-grade moron (R. 383). The doctor testified he did not 
take into consideration in this respect what appellant had 
gained through experience (R. 383), conceding, however, 
that in “an examination those facts are indeed considered”. 
He characterized his own examination as “clinical . . . 
rough” and “merely to gain a feeling and appreciation” 
(R. 384). The doctor testified that he was “never inclined 
to make a diagnosis of malingering” (R. 387) and that his 
diagnosis was based “Essentially” on information derived 
from the appellant himself through a question-and-answer 
procedure (R. 371, 372). 

Appellant’s argument is more a complaint as to the 
“method” of proof of criminal responsibility rather than 
an objection to its sufficiency to raise an issue for the jury 
(Br. 17). At the trial the defense announced that Dr. 
Cavanagh was out of town for several davs, so thev did not 
use him (R. 396). As to the other court psychiatrists, 
Doctors Cushard and Epstein, who had observed appellant 
from the seventh to the tenth month after the crime, the 
prosecution informed the court they would not be called 
in rebuttal as the doctors would not express an opinion as 
to appellant’s mental condition at the time of the rape 
(R. 399; note 11, supra). 

All psychiatrists had been appointed by the court on 
appellant’s motion. Doctors Cushard and Epstein had 
testified in the competency hearing the very day the trial 
on the merits started. As to these doctors, being witnesses 
at best 12 equally available to both sides, no presumption 

12 As this case was tried prior to the enactment of Public Law 
No. 313 (84th Cong.. 1st Sess. §4 (Aug. 9. 1955)). the admissi¬ 
bility of this evidence on the part of the Government was doubtful. 
Taylor v. United States , 95 U.S. App. D.C. 373, 222 F. 2d 398. 403 
(D.C. Cir. 1955) 
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arises that their testimony “would have supported the 
claim of one party rather than the other”. Tin Decorating 
Co. v. Metal Package Corp., 37 F.2d 5, 7 (2d Cir. 1930), 
cert, denied, 281 U. S. 759 (1930). Further, it is clear (note 
12, supra) that any testimony they might have given would 
not have favored the appellant, so no substantial right 
of his was involved. Fed. R. Crim. P. 52. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Arthur J. McLaughlin, 

John D. Lane, 

Assistant United States Attorneys . 
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